
 
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE:  

SONITPUR AT TEZPUR 
 

Present:     Sri Debashish Saikia, 
   Chief Judicial Magistrate, 
  Sonitpur, Tezpur. 
 

GR CASE NO.308/10 

U/s 379/468 of IPC. 
State 
-vs- 

 
 

1. Hasen Ali 
2. Jiabur Rahman  …………..accused persons 

 
Appearances: 

 
  K Gogoi,  

   Learned Addl PP  
& N Saikia, Asstt PP     :  For the prosecution. 

 
S Das 
Ld Counsel     :  For the accused persons 
 

 
Date of recording evidence  :  21-10-16, 29-12-16, 03-05-19, 
       13-05-19, 23-05-19 
 
Date of hearing argument      : 21-06-19 

Date of judgment       :  29-06-19 

 
J U D G M E N T  

 

1. The informant’s case in brief is that :  

  The prosecution case was set into motion by lodging of an FIR by SI Sri 

Ram Kr Nath. In his FIR, the informant alleged that a secret information was 

received on 15-1-10 to the effect that a Bajaj Discover motor cycle was being 

ferried from the side of Moirabari on a mechanize boat towards Singri ghat and 

accordingly the information so received was entered in the general diary and he 

along with his staff proceeded towards Singri ghat. It is also alleged that on 

reaching the ghat he noticed that two boys who were present there in the  ghat 
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were trying to take away the said Bajaj Discover motor cycle bearing No AS-13-

9556 with Engine No DSV-BLJ 65695, Chassis No DS/101102/125/ DIS-1 after 

the same was unloaded from the mechanised boat. The two boys who tried to 

move away with the motor cycle was apprehended and on being questioned, 

they disclosed their identity as Jiabur Rahman and Hasen Ali and in course of 

questioning they produced a R/C of the said motor cycle. In course of the 

examination, it was learnt that the R/C produced by the apprehended boys were 

forged as the recovered motor cycle stands in the name of one Birendra Mushari 

while the R/C stood in the name of one Md Sahanur Ali. It was also learnt that 

Sahanur Ali was not the original owner and no official record also could be 

produced by the accused persons to show that Sahanur Ali was the owner of the 

said motor cycle. In the above circumstances, finding a case being made out the 

instant FIR was lodged. 

2. I/C Singri OP on receipt of the above FIR, after entering the same in GD 

Entry forwarded the same to Dhekiajuli PS for registering a case. On receipt of 

the ejahar, O/C Dhekiajuli PS registered the case as Dhekiajuli P.S Case No 58/10 

U/S 468/379 IPC and started investigation of the same. On completion of 

investigation, police submitted the charge sheet against the accused Jiabur 

Rahman and other absconder co-accused Md Hachan Ali  U/S 379/468 IPC. 

 

3.  Cognizance of the offence was taken, and process was issued against the 

accused. On appearance of the accused persons, copy of the case was furnished 

to them. Vide order dtd 01-06-16, my Ld Predecessor in chair framed a formal 

charge against the accused persons under Section 379/468 of IPC, which on 

being read over and explained, the accused pleaded not guilty and claimed to be 

tried.   

 

4.  Prosecution in order to prove its case, examined as many as 5 (five) 

witnesses including the I/O. 

 

5. The plea of the defence is of total denial. The Statements of the accused 

was recorded U/S 313 CrPC in which the accused denied to have committed the 
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offence charged with. However, the accused declined to adduce evidence. I 

have heard the argument advanced by the learned Counsel of both sides and 

carefully perused the evidences on record.  

 

6. The points for determination are :  

i. Whether the accused persons on or before 15-02-10 

intending to take dishonestly moveable property namely one 

Motor cycle  bearing registration No AS-13/9556 out of the 

possession of the owner without his consent, moved that 

property in order  to such taking and thereby committed 

offence punishable u/s 379 I.P.C? 

ii.  Whether the accused persons on the same time forged 

some documents intending that it shall be used for the 

purpose of cheating and thereby committed offence 

punishable u/s 468 I.P.C? 

  
DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

7.  PW1 Sri Mohiram Mandol is the VDP Secretary and in his evidence he 

deposed that the occurrence took place in the year 2010. He also stated that 

while he was at Singri centre, the informant called him to the ‘ghat’ over phone 

and the police brought one Bajaj Discovery to the police station from a boat. He 

also stated that he was also called to the police station and along with the motor 

cycle, two persons were also brought to the police station. He further stated that 

police seized the motor ‘cycle along with its documents vide Ext.1 whereupon 

Ext.1(1) is his signature.  

 

8. PW2 Sri Bal Bahadur Chetri deposed that the occurrence took place in the year 

2010. He also stated that he has a ferry which operate at the Singri ghat under 

water transport and on the day of the occurrence, police informed him that in the 

said ferry a stolen bike is being transported. Accordingly he along with police 

staff went to the ‘Ghat’ and as soon as the ferry arrived, the persons who were 

carrying the motor bike fled away and the police could recover the bike. 
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According to him he did not see the persons who brought the bike. PW2 

further stated that the police took the bike to the police station and he put his 

signature in the seizure list as Ext.1(2).   

 

9. PW3 Sri Babul Rabha is also a VDP Secretary and in his evidence he 

stated that the occurrence took place in the year 2010. He also stated that on 

that day, he went to the Singri OP and police informed him that they had 

apprehended two bike lifters and as asked by the officials he put his signature as 

a witness being the VDP Secretary of the said vilage. He also stated that he saw 

one black coloured Discover Bike in the police station. He has identified the 

seizure list as Ext1 whereupon Ext.1(3) is his signature.  

 

10.      PW4 ASI Ram Kr Nath is the informant of the case, and in his evidence he 

stated that on 15-2-10 while he being posted as ASI at Singri OP, and on getting 

secret information that a suspected motor cycle was being ferried by some 

unknown persons from the river route towards Singri ghat, he along with the I/C 

and other staff went to Singri ghat. He also stated that after some time two 

boys(referring to the two accused present at the dock) brought a motor cycle 

towards the river ghat. He also stated that the boys were apprehended and on 

being questioned they produced an R/C, but after examining the said R/C, it was 

found that the registration number mentioned in the R/C differs from the one 

available on the bike. He further stated that the boys along with the bike were 

brought to the OP and he lodged an ejahar in this connection vide Ext.2 

whereupon Ext.2(1) is his signature.  

 

11. PW5 Retired SI Manik Rajbangshi is the investigating officer and in his 

evidence he stated that on 15-02-10 while he was posted at Singri OP as I/C, on 

that day on receiving a secret information that a suspected motor cycle was 

being ferried from Morigaon side towards Singri side, he lodged the information 

in the general diary vide GD entry o 258 dtd 15-2-10 and thereafter along with 

ASI Ram Kr Nath and other staff proceeded towards Singri ghat at about 3.30 

pm. He also stated that they detained two boys and seized the bike along with 

the R/C. He also stated that after knowing the bike as a stolen one, ASI Ram Kr 
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Nath lodged an ejahar and after registering a case, he was entrusted to 

investigate the case and accordingly, he recorded the statement of the witnesses, 

made enquiry at DTO Mangaldai to ascertain the genuineness and actual owner 

of the bike and collected the report. He stated that in the meantime, he received 

transfer order and he handed over the CD to SI Ram Dulal Guwala who after 

completing the investigation, submitted the charge sheet against the accused 

persons. He has identified the extract copy of GDE No 255 dtd 15-2-10 as Ext.3, 

the seizure list as Ext.1 and the charge sheet as Ext.4. This in nutshell is the 

evidence available on record.  

 

12.  Learned defence counsel submitted that the prosecution case is full 

of inconsistencies regarding the recovery of the seized motor bike, and 

that the accused persons were framed in the case. It was also submitted 

that the charge of theft of the seized motor cycle could not be proved by 

the prosecution and similarly the charge of forgery also could not be 

proved against the accused persons to held them guilty. On the other 

hand learned APP submitted that recovery of the stolen motor cycle from 

the possession of the accused persons have been proved and as such 

accused persons deserves punishment.  

 

13.   The evidence brought on record has been minutely perused. So far 

as recovery of the seized bike is concerned, it appears that is a 

discrepancy between the evidence of the informant PW4 on the one hand 

and the two independent witnesses PW1 and PW2 on the other. Contrary 

to the claim of the informant PW4 that the two accused were 

apprehended while they were carrying the seized motor cycle towards the 

ghat, the independent witness PW2 in his evidence asserted that the 

persons who allegedly carried the seized motor cycle fled away once the 

ferry arrived at the ghat. PW2 in fact deposed that the accused persons 

who were carrying the motor cycle towards the jungle after unloading the 

same, fled away leaving the motor cycle after which the police recovered 

and seized it.  Similarly the PW1 claimed that two persons were also 

brought to the O.P along with the recovered motor cycle. According to 
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him the seized motor cycle was brought from a boat and thereafter 

the same was brought to the O.P. In cross PW1 stated that he did not go 

the river ghat though he was called by the police and instead he went to 

the O.P and in the O.P he signed in the seizure list. The other seizure 

witness PW3 admittedly was not present at the time of the recovery and 

he merely put his signature in the seizure list at the O.P. So it is thus 

apparent that the version of the informant PW4 is not consistent with 

PW2 and in such circumstances the evidence of recovery appears to be a 

little shaky so far manner of the recovery of the seized bike from the 

possession of the accused persons is concerned. Be that what it may, in 

the present case though accused persons have been charged u/s 379 IPC 

along with 468 IPC, the prosecution side in the instant case has failed to 

examine the actual owner of the seized motor cycle to establish that the 

same was moved out of the possession of the said actual owner without 

his consent by the two accused. The I/O in his evidence deposed that the 

original owner of the seized bike bearing registration no AS 13 9556 is 

one Birendra Mussari, but the said Birendra Mussari was never examined 

in course of the investigation or in the trial to establish the above fact. 

That apart there is also nothing in the evidence that the seized motor 

cycle bearing the engine number and chasis number on which registration 

no AS13 9556 was affixed was indeed a stolen one. No missing report of 

the aforesaid seized bike bearing the engine number and chasis number 

was brought on record to establish that the seized bike was a stolen 

property. In such circumstances even if it is assumed that the accused 

were in possession of the said bike the charge u/s 379 IPC cannot be said 

to have been established against the two accused.   

 

14.   Similarly so far as charge u/s 468 IPC is concerned, it appears that 

the I/O in his evidence asserted that the seized R/C which was recovered 

from the possession of the accused was found to be fake as the seized 

motor cycle was found to be registered in the name of Birendra Mussari, 

and the same could be learnt after verifying the records available with 

DTO Mangaldoi.  The prosecution side had however failed to establish as 
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to who actually forged the R/C which was found in the possession 

of the accused. That apart there is also nothing on record that the seized 

R/C had the same engine no and chasis no with that of the seized bike of 

the case, and that the registered owner shown in the seized R/C was not 

the one in whose name the seized bike with the engine no and chasis 

number was originally registered.  The mere oral assertion of the I/O that 

the seized R/C was a forged one would not automatically establish the 

charge u/s 468 IPC. In such circumstances when there is no other 

admissible evidence available on record, the two accused persons cannot 

be held liable in view of the scanty evidence available on record. In my 

measured view the prosecution side has failed to bring home the charge 

against the accused beyond all reasonable doubt and as such the two 

accused are held not guilty of the offence they are charged with.      

      

                                            ORDER 

Accused Jiabur Rahman and Hasen Ali are acquitted of the charge u/s 379 

IPC and 468 IPC and are set at liberty forthwith.  

Seized motor cycle be confiscated to the state.  

The liability of the bailor is extended for 6 (six) months from today as per 

provision of the amended Cr.P.C.   

This Judgment is given under my hand and the seal of this Court on this 29th day 

of June, 2019. 

 

( D Saikia ) 
Chief Judicial Magistrate, 

Sonitpur, Tezpur 
Dictated and corrected by me:- 
 
 
 
 
       (D Saikia) 
Chief Judicial Magistrate, 
           Sonitpur, Tezpur 
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A P P E N D I X 

 
 
Prosecution witnesses 
PW1 Sri Mohiram Mandol 
PW2 Sri Bal Bahadur Chetri 
PW3 Sri Babul Rabha 
PW4 Sri Ram Kr Nath 
PW5 Retired SI Manik Rajbangshi 
Defence  witnesses 
 
Nil  
 
Documents exhibited by the prosecution  
 
 
Ext.2   : Ejahar 
Ext.1  : Seizure list 
Ext.3  : Extract copy of GDE No 255 dtd 15-2-10 
Ext.4  : Charge sheet  
 
 
 
Documents exhibited by the defence 
 
Nil.  
 
 
                                                                         (D Saikia) 
           Chief Judicial Magistrate, 
                                                                     Sonitpur, Tezpur 
 
 
  


